| James Durham, Eſq; Appellant. 
Robert Lundin, Eſq; Reſpondent. 


The Reſpondent's Caſe. 


| and being Patron of the Parſonage, and intituled to all the Tithes 
thereof by virtue of a long Leaſe made by the Parſon of the ſaid 
—= Fariſh, with Conſent of the Patron, to one Andrew Wood, did by a 
Regiſter'd Contract, bearing Date the firſt of Auguſt 1633, in Conſide- 


ration of 25000 Marks, (which was above 16 Years Purchaſe, and as 
great a Price as ever was paid for Iithes in Scotland) ſell and convey un- 


to John Lundin, Eſq; the Reſpondeat's Anceſtor, and his Heirs, not on- 
ly his preſent Intereſt by virtue of the ſaid Leaſe or otherwiſe, but all 
ſuch future Right and Title to the ſaid Tithes, as he the ſaid Patrick 
Black, his Heirs or Succeſſors, ſhould or might claim or acquire, fo far as 
concern'd the Lands and Barony of Lundin. And thereby oblig'd him- 
ſelf, his Heirs and Succeſſors, Patrons of the ſaid Church and Barony of 
Largo, to do all further Acts for eſtabliſhing Heritably, or otherwiſe, the 
Right of the Tithes of the ſaid Lands and Barony of Lundin, in Pro- 
perty to the ſaid John Lundin, his Heirs and Succeſſors, he, or they, in- 
demnifying the ſaid Patrict Black, his Heirs and Succeſſors, from the Mi- 
niſter's Stipends, laid, or to be laid, proportionably on the ſaid Lands of 
Lundin; the ſaid Patrick Black then agreeing to take a proportionable 
Share with the Reſpondent, and other Heretors of the Miniſter's Stipend 
upon his own Lands. The Appellant's Anceſtor afterwards bought the 
ſaid Eſtate and Patronage of Largo, with ſuch Share of the Miniſter's 
Stipend charg'd thereon, and had an Allowance for the ſame in his Pur- 
chaſe, as is conſtantly practiſed in Scotland. WES 


= T. the Year 1633 one Patrick Black being ſeiz'd of the Eſtate of Largo, 


In 1698 the preſent Miniſter of Largo commenced a Suit againſt the 

Appellant, as Patron, and the now Reſpondent, and other Heretors of 
the ſaid Pariſh, before the Lords Commiſſioners for Plantation of Churches, 
&c. who were pleas'd to make a Decree, for granting the faid Miniſter 
an additional Maintenance, to be paid by the Reſpondent and other 


Heretors ; (expreſly exempting the „ene as Patron, from paying 
e Pl any 
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any part of ſuch new Stipend) and at the ſame time their Lordſhips were 
leas'd, in conſideration of ſuch additional Charge on the Reſpondent, 


and other Heretors, to prolong their Leaſes for ſix Nineteen Years, as is 
uſually done ia ſuch Caſes. . 15 


In 1707 the Appellant obtain'd a Decree before the Lords of the Coan- 
cil and Seſſion, againſt the now Reſpondent, and others; by which, 
tho” their old Leaſes were declared to be expired in 1706, yet the Lords 
Commiſſioners Decree in 1698, for prolonging their reſpective Terms, 
was thereby confirm'd, 


In 1708 the Appellant brought his Suit of Review, of the ſaid Decree 
of 1698, before the Lords of the Council and Seſſion, in order to get the 
ſame reverſed ; for that he was under Age at the time of making that 
Decree ; and that it was obtain'd by Colluſion with the Miniſter, and 
that the Prolongation thereby granted was exorbitant ; and on other 
Pretences therein untruly ſuggeſted, without complaining againſt their 
Lordſhip's Decree, made at his own Inſtance, in 1707. And the ſaid 
Cauſe having been fully heard, and re-heard, their Lordſhips were 
pleas'd to affirm the ſaid Decree of Prolongation in 1698 : From which 
{aid Decrees of 1698, and 1708, this Appeal is now brought againſt 
the Reſpondent ; who humbly conceives that this Appeal is not re- 
gularly brought;  fince the ſaid Decree made in 1707, at the Appel. 
lant's own Suit, which 1atifies the faid Decree of 1698, is not therein 
complain'd of; but muſt ſubſiſt, tho? the Decree of 17c8 ſhould be 
revers d: However if it ſhall be thought otherwiſe, yet the Reſpon- 
dent humbly conceives, and is adviſed, that the ſaid Decrees appealed 
againſt, were ſult and Equitable, and Conſonant to the Law and Uſage 
of Scotland, for the following Reaſons, vir. 


I. For that the Patron's whole Right and Title to the Tithes of the 

Reſpondent's Eſtate were for a valuable Conſideration, heretably diſpo- 
ſed to the Reſpondent's Anceſtor, in as full and effectual Manner as the 
Wit of Man could at that time deviſe : And therefore the Reſpondent's 
Right to the Tithes of his own Eſtate is, by the ſame 4 of Parliament 
whereon the Appellant founds his Right, expreſly excepted and reſerv'd to 
him by theſe Words, [Not Heretably diſpoſed] whereby the ſame accidental 
Intereſt, as was by that Act given to Patrons, did, as to the Tithes of 
his own Eſtate, accrew to the Reſpondent ; in which reſpect, the Appel. 
lant's Caſe is quite different from that of other Patrons and Heretors. 


II. For that the Appellant's Eſtate by the Decree of 1698. is not charg'd 
with any Part of the New Stipend (as is untruly ſet forth in the Appeal) 
and as to what he is charg'd with of the faid o Sripend, it is no more 
than the ſaid Patrick Black, from whom he derives his Title, took upon 
himſelf, and was deducted in the Purchaſe, by the Appellant's An- 


ceſtor. 


III. The ſame Law which gave the Right of Tithes (not heretably 
diſpoſed of) to Patrens, did it with the Burthen of additional Stipends to 
. Miniſters, and with Leaſes and Prolongations thereof to Heretors : And 
the Miniſter, purſuant thereunto, having got an additional Stipend, the 


Heretors became intituled thereby to the Prolongation of their Terms as 
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a Recompence ; and as to the Appellant's Pretence of Right by the Act of 
Parliament in 1693. the Leflees, by the ſame Act, have an equal Right 
with the Patrons, to disburthen themſelves of Tithes. 


IV. For that the Prolongation granted to the Reſpondeat, by the ſaid 
Decree of 1698. is warranted by all the Acts appointing Commiſſioners for 
Plantation of Charches, &c. who are thereby impower'd to grant ſuch Pro- 
longations, without any Reſtriction, as to the Length of the Leaſes in be- 
ing, or for what Time they ſhall be prolonged, as hath been always pra- 

ctiſed for above 60 Years paſt, even where the Heretors had no ſuch he- 
retable Right as the Reſpondear hath ; nor have any of the ſaid Commy/- 
ſioners Decrees been revers'd for any ſuch Reaſons as are alledg'd by the 
Appellant: And if this Decree (which is the firſt againſt which any Ap- 
peal hath been brought) ſhould be revers'd on any ſuch Account, it would 
be of ſtrange Conſequence to all the Leſſees of Tithes in North Britain. 


Wherefore the Reſpondent humbly hopes that your Loraſhips will affirm the 
ſaid Decrees. 


of 


Sam. Dodd. 


* 
4 


ko 


James Durham, Eſquire, 
APPELLANT. 
Robert Lundin, Eſquire, 
RESPONDENT. 
The + Ref) pondent's Cafe. 
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